Guidance bments

1. Introduction

This Guidance Note: Retainer Arrj
any services (typically consulta
business or professional services
any business clients.

provide guidance for a supplier of
marketing, advertising or other
bs available on a retainer basis to

This Note does not:
e provide any guidance for t

e address supply of service
client/customer

e cover supply of goods (as f

pplier
sumer as opposed to a business

h supplier to a client/customer.)

In the usual course, a business
usually do so on a "one off” basi
guantity of services it requires. T
any deadlines for completion of
then supplies the services. If tha
business client can instead deal
other available suppliers and the g

Nt wishing to order services will
er with a supplier for the type and
price or hourly rate to apply, and
the supplier accepts the order, it
oses not to accept an order, the
t supplier provided that there are
e time to shop around.

In contrast to this situation, some
that they can be supplied with ce
predictable price. They might not
supplier ready, able and willing td
the client when the client really ne

ree of dependency on being sure
5 and when needed, perhaps at a
he risk of there being no suitable
guestion at a price acceptable to

ight cause it operational and/or
ers willing and able to meet the
ised and/or the client cannot wait
5. The choice for a business in this
so that the necessary resource is
another business as an external

In such a case, the client’s lack
financial problems. There might
client’s needs, especially where t
until a busy supplier has capacity
situation is either to engage an inq
available or, if this is not feasibl
resource on a retainer basis.

2. What is meant by a “reta

A retainer arrangement differs fro
call off or framework agreement
services and it only has to pay fo
from time to time. Similarly, the s
any particular order or request fd
arrangements, please see our Ca
here.

prk” arrangement. Under a typical
itted to ordering any quantity of
, if any, that it chooses to request
rangement is not bound to accept
y of services. As to such call off
ler which you can see if you click

There are various types of retai y have in common the following

features.

The supplier and its client enter i
which details the general or sps
arrangement, and the hourly/dalil
any particular or minimum quanti
amount to an order for any par
provide for advance payment of a
with services (“retainer fee”), and
require are only to be ordered by i

jally binding agreement (contract)
At can be carried out under the
ble. However, it neither specifies
be carried out nor does it in itself
nstead, the contract will typically
e right for the client to be supplied
services that the client does later

The retainer fee might be a one g ally be a recurring fee payable in
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advance of each period (e.g. threq
provide either that the retainer feg
that the stated fixed sum will appl

ent. Importantly, the contract will
each of those periods, or at least
rm and only be increased after the
end of that term. The retainer fee oken amount to a very substantial
one for each period. The retainer ent for a certain quantity of work
or all work might be chargeable in e,

3. What type of services mig h retainer basis?

If a supplier provides various type
of those services, but not others, (
to client. What criteria might the 3
offer on a retainer basis?

might decide to offer certain types
ainer terms might vary from client
decide which types of services to

Operational factors
In order to enable a supplier to pl
to take on only work which by its
a client’s business strategy, or wo
time such as simple routine mai
not to provide on a retainer basi
having to deal with numerous pho

bek/month/quarter, it might decide
xample, consultancy advice about
ws will take a predicable length of
bnitoring. A supplier might decide
ency tasks or services involving it
disrupt its other work.

Financial factors
A supplier will ultimately have to
based on financial considerations,
any retainer arrangement becausq
do so compared to not doing so.

AN end, any retainer arrangement
5. A supplier should only enter into
inancially beneficial overall to it to

Amongst any other relevant factor bunt:

e the real hourly rate it i
arrangement compared to
out without a retainer arra

) from work under a particular
other available work it could carry

¢ the value of any available
because it would conflict
client under any retainer al

ntial clients) it would have to forgo
ade, or would have to make, to a

If a supplier is not sure whether to
try to negotiate an arrangement
might allow the supplier to terming
the supplier finds that it is not viak
it needs security of supply for a pg
the supplier.

Angement in any instance, it might
imental basis, i.e. the agreement
y time on relatively short notice if
se not agree to such a proposal if
um or notice period proposed by

4, How might the retainer fe

If the retainer fee is small, that mal
ordered is to be paid for in additi
hourly rate might differ from the s

t stipulates that each hour of work
h is set out in the contract. That
ainer hourly rate for its services.

bn be because it secures both the
D to a certain maximum number of
the fixed periodic retainer fee, the
number of hours, without paying
of the retainer fee will depend on
according to the commercial and

If, however, the retainer fee is qu
right to receive services and the ri
hours of services in each period. |
client will have the right to orde
anything further for the work that i
what the parties are able to negq
financial circumstances of each pa

Whilst the retainer fee is payable i e payable for work not covered by
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the retainer fee will only be invoice hen the work has been ordered or

carried out.

The way in which a retainer arran
the arrangement, will depend on
might vary from industry to industr

| priced, and the detailed terms of
cerned and their needs, and that

5. To what extent will the s
and when required?

able to provide the services as

The essence of a retainer arrangs
the client an allocation of u
month/week/quarter, but it does
available on demand at very shor
client any priority over other clien
work or other benefits or entitleme
arrangement can include such a
would need to be made clear in th
clearly spelt out.

is on “standby”, and that it grants
t of the supplier's time per
that the supplier is “on call” or
n that the arrangement grants the
o right to a quicker turnaround of
pwever, if the supplier agrees, the
ittements for the client, but they
ature and extent would have to be

6. The period of the retaine

As to how long the arrangement

runs for:

¢ an indefinite term subject t

written notice which beco

which is, for example, 3 m(

e at least a stated minim

Termination Notice can o
period; or

o afixed period.

ght provide that the arrangement

I party giving a minimum period of
y date of the notice period, a date
notice “Termination Notice”);

18 months) so that any such
est on the expiry of that minimum

7. What other pricing varial ainer arrangement?

Value based, not time based

The above outline of retainer arr
fee, and what is subsequently ord
However, certain types of servic
retainer fee represents the valug
available. Typically this would be t
high level of skill, uncommon skil
where the supplier has few compe
time to be spent in providing that ¢
such in the agreement.

t what is secured by the retainer
bupplier based on a rate per hour.
e supplier on the basis that the
and that its input will be readily
iring specialist skills, a particularly
ation of skills, in each case often
case represents value rather than
ill be no charge/budget for time as

Even though the supplier may nof
rather than time is the basis of thg
since the client is paying primarily
the assumption that, in an urgent
the necessary specialist input qu
other supplier.

e providing its input, where value
e retainer fee is likely to be high,
ility. The retainer fee will be set on
t not otherwise be able to obtain
er the supplier concerned or any

That specialist/high value input mi
could be regarded as in effect a f
which can form part of your busi
Continuity Planning documents.)

e sum, and so this type of retainer
mitigation or prevention measure
(Click here to see our Business

This “value” model assumes that y be high, it does include the price
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of the services, not just the right
charge. A variant of this is the s
services of a prestigious much
although often substantial, only f
to the supplier's services. When
pay for them on a time or other ba

provide them at some additional
e so keen to have access to the
e retainer fee in that scenario,
cess” fee which entitles the client
receives those services, it has to
e “access’” fee.

Roll over
The basic retainer arrangement g
number of hours of services, so t
loses the shortfall in hours: it doeg
alternative, the arrangement can
over into the next period.

etainer fee in return for a certain
per of hours is required, the client
any part of the retainer fee. As an
ay that the unused time is rolled

Retainer fee credit/adjustment
An alternative to “roll over” is for 4
the amount of the retainer fee for
be adjusted downwards to take a

or a period to be credited against
br the retainer fee for the period to
e not used.

and how to allow for “roll over” or
ise that underutilisation of hours
number of reasons including the
e the supplier will need to spend
takes less time to carry out the
expected to contemplate) or than

Suppliers will need to bear in ming
“retainer fee credit/adjustment”,
could occur. The client might “un
possibility that it simply is unable
in fulfilling the orders concerned,
necessary work than the client co
the supplier would normally take fq

Call out fee
A supplier might want to make p
additional requirement that the cli
are required. The call out fee can
on the call out), or it may be in adq

be to secure its services, with an
be on each occasion that services
ed charge for time (i.e. time spent
d charge.

8. What other terms are inc ement?

s of the retainer. It should also
r is to provide its services.

The retainer agreement should
contain all of the terms and condit

Standard terms and conditions
If the supplier usually trades on a
part of the trading relationship wit
for the retainer agreement to stat
terms and conditions and that tho
the retainer agreement. It is best
schedule to the retainer agreeme
is part of the agreement.

d conditions and these are to be
in the supplier, then one option is
bervices will be provided on those
are deemed to be incorporated in
andard terms and conditions as a
jreement states that the schedule

This is a simple, easy and practid
for its legal protection) the supp
services to the client are governed

at (in the supplier’s interests, and
he client and its provision of all

between one or more terms of the
onditions, and so the supplier will
dard terms to eliminate any such
hnd the altered terms are to apply
bf services to the supplier's other
chedule to ensure that it is those
sual standard terms.

The potential complication is that
retainer agreement and the suppli
need to adapt its draft retainer a
conflict. If the standard terms are
only to a particular retainer agreg
clients), the altered terms will neq
altered terms that apply to the retg

No standard terms and conditions
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en it should add into the retainer
ces.

If the supplier does not usually tra
agreement all necessary provisio

Goods supply
Retainer agreements (including t

(Services) subfolder) are usually d
you intend to supply not only servi
retainer agreement will need to be

uded in our Retainer Agreements
e supply of services. Therefore, if
pods or materials, the terms of the

bary terms

eement and offering it to a client,
b terms and conditions and other
e supply of services to, the client
legal position.

Ensure that the agreement includd
In any event, before finalising the
the supplier will need to check t
provisions which are to govern th¢
in question, and that it appropriate

terms which set service levels to
made if the service levels are not
ing or quality of the services.) If
client and the supplier agrees to
ement. Similarly, any other terms

For example, some types of servi
be met and include details of fina
met. (Such service level require
service level requirements or othg
them, they will need to be inclug
which the supplier wishes or need

9. What are the benefits of

The supplier
The primary benefit is the guarant

business, it can help to reduce thg
for a number of clients on a retaing

pS. For a freelancer building up his
income, especially if he/she works

The client
The benefit to a client is that it ca
supplier will make available a cer
down requests to carry out work
client’s needs, it can provide it wit
expenditure on the services for
relationship with the supplier.

ply, so that it can be sure that the
a regular basis and will not turn
jement is on terms which suit the
as well as the ability to budget for
an also help create a stronger

10. What are the drawbacks { nt?

The supplier
A major disadvantage is that the {

that time can be allocated to the
or more clients on a retainer bas
more profitable opportunities ava
marketing or other activities.

chedule of work, or has to ensure
ial time has to be devoted to one
e supplier losing out on securing
that it would otherwise spend on

The client
A client runs the risk that, if its ne
could be paying for services that it

to be not as great as it planned, it
tually does not need.

11. Our templates

Agreements (Services) subfolder
b main differences are spelt out in
Depending on your needs and
iate (either with or without some

We have several template agree
which differ from each other in a
the information pages which act
circumstances, one of these tem
editing or adaptation).
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12. Legal advice

If you are in any doubt as to w
Agreements templates or adapt &
seek professional legal advice b
recommend that you take such ad
all cases a supplier or client will
prudent choice in all of the circum
are suitable and do not give rise td

d either use any of our Retainer
r needs, we recommend that you
hny use of any of them. We also
her form of retainer agreement. In
g for a retainer arrangement is a
a proposed retainer arrangement
pXposure.
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