ity Property Transactions

1. Background

Many UK charities
property). A charit
or other type of org
might find itself eng
or long-term lease,
tenancy at will, or t

0 acquire or dispose of property (including leasing
in as many types of transaction as any commercial
Depending on the size and activities of a charity it
freehold property or land, granting or taking a short
ing lease, surrendering a lease, granting or taking a
b of land/premises.

There will be vario
a property, and the
field or garden. For|

need to acquire property or temporary rights to use
saction might be, for example, an office, a shop, a

e acquire proj
it out to a ng

nd then, if it is not already leased to a tenant, lease
hter sell the property to realise its investment;

e buy or leasq
centre, resi

ilding to use for operational purposes e.g., as a day
home for beneficiaries;

e buy or lease volunteers to use to administer the charity;
e where it hag es, sub-let it to another person or organisation;
e take a short bd office;

e take a least
raise funds

a shop or other space so that it can sell goods to

e take a shor
event or act

lays) licence of premises or land for a fundraising
den party.

Please note that nd
the following Charit
a charity lessee is 2
the grant of a lease

w lease by a charity a “disposal” which is subject
s. an assignment or surrender of a lease held by
regulated, as outlined below, in the same way as

2. Scope of this (

In addition to seeki
commercial, financ
of when dealing wi
status as a charitah

b as necessary, and considering all the usual legal,
other matters which a charity needs to take account
ditional matters specific to a charity arising from its

The aim of this guic
the technical forma
such matters speci
professional advics

In its 2017 Report,
technical and it ma
disposal of land b
Charities Act 2011

ome of those specific matters, in particular some of
hrity law imposes on charities. It does not cover all
en considering any proposed property transaction,
particular a solicitor, surveyor, and accountant.

tified that the Charities Act 2011 was unnecessarily
simplify some parts including those in respect of
ce Note takes into account the provisions of the
rom 14 June 2023 by the relevant provisions of the



Charities Act 2022
following implemen

pected in late 2023 and this Note will be updated

3. General requir

Unless an exceptid
Commission appro
requirements set o
ensure that the sal
interests and that t
requirements are
circumstances arg
Commission. Failu
would result in a trg
liable for breach of

s a charity to deal with its land without Charity
do so, charities must abide by the very particular
of the Charities Act 2011. These are designed to
| of property is properly managed in the charity’s
st price reasonable in the circumstances. These
Il be the only relevant restrictions unless the
ion applies necessitating involvement of the
ts set out in Sections 117-123 Charities Act 2011
as void or voidable or the trustees could be held

Firstly, a charity ma
legal power to ente
do so. The charity’s
that there is no p
property which wo
will then usually fing
of its governing dg
powers in their Arti
property as intend
allowing it to proces

ular type of property or other transaction if it has
of transaction, and if its constitution permits it to
out this before proceeding. Trustees must ensure
governing document on acquiring/disposing of
hnsaction. If there is no such prohibition, trustees
cient power under statute and/or under the terms
panies will almost always have the necessary
bre is not sufficient power to acquire or dispose of
D obtain an order from the Charity Commission

Charity trustees m
“designated advise
more information o

dvice in relation to the type of transaction from a
Jiffers depending on the type of transaction. For
ee below.

The trustees must {
to proceed with the

and be sure that it is in the charity’s best interests
basonable price.

Provided the aboveg
if a transaction invg
an Order from the
Section 118 Chariti

rustees can generally dispose of property, except
” in which case the disposal is prohibited without
he Courts. “Connected persons” are defined in
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close relatives or spouse/civil partner;

people in b hove;

an institutio
above have

olled by any of the above or in which any of the

An example is wh
someone closely c(

The Charities Act
premises for a fixe
home. This now re
provide short term
school, where resig

ell or lease property to one of the trustees or to
uch as a trustee’s relative.

Hefinition and trustees can now let a residential
s to an employee to be used as the employee’s
ing to get the Charity Commission’s consent to
pyees, for example, a housemaster in a boarding
uirement of the role.



Legal advice shoul
particular proposed
Act 2011 in that cag

Other more detalil
transaction, but the

whether an exception applies in the case of any
at needs to be done to comply with the Charities

also apply, depending on the nature of the
bf this Guidance Note.

4. Taking Advice

Recent changes h
advice is less pres(

sing

ements for advertising and the requirement for
ired to:

e obtain and cong
instructed by th
e decide that the
which the sale i
the charity.

e proposed sale from a “designated adviser”,
lusively for the charity; and

sidered the adviser’s report, that the terms on
re the best that can reasonably be obtained for

e The Cha
of profes
adviser”
previous

e afellow ¢
(RICS) 0

led charities with greater choice as to the range
Advice can now be obtained from a “designated
only from a “qualified surveyor” as was

V, advice can be taken from:

of the Royal Institution of Chartered Surveyors

o afellow g of Agricultural Valuers (CAAV) or
o Afellow pn of Estate Agents (Property mark NAEA
e Charity t loyees can provide written reports if they meet

the desig
manage
written re

Written reports mug

nts. Charities should take legal advice on how to
licts of interest, particularly if payment for a

e Whether the va nhanced and what steps which could be taken
to enhance that
e whether and, if should be marketed;

ure that the terms of the transaction are the
the charity; and

e anything else
best that can re

e any other matte bves should be drawn to the attention of the

charity trustees

o the adviser mus
valuation of lan
with the interes

t he has ability in, and experience of, the
action concerned; and has no conflict of interest

Trustees have mor
advertise a propert
need to consider a
those recommenda

advertise and they do not automatically have to
anner advised in a report. However, they still
keep a record of why they have not followed



5.

Taking (and grant

Overview of st ctions

Grant of liceng
A charity may
for a period not

or land for a short term, e.g., for a day or two, or

ument which describes itself as a “licence” (as
y, or tenancy at will). The essence of such an
and available on a non-exclusive basis (unlike a
ossession for the period of the lease), and it is a

This will usuall
distinct from a
arrangement is
lease which gi
temporary arra

ual rights on the licensee against the licensor,
t legal rights in and over the property itself for the
ing on a licence is in the nature of a “business”
ty transaction (although it of course relates to
ity specific restrictions and formalities which apply
do not apply.

In law, a licent
whereas a leas
period of the le
arrangement o
property). Cons|
to taking on a Iq

icence, not a lease, it will need to be satisfied that
and acceptable in all of the circumstances, that
s where it is an unincorporated charity) are fully
e is correctly signed by the relevant trustee/s or

Even though a ¢
the terms of thg
the charity’s de
and correctly st
other person/s ¢

ite agreements in the Property Folder to cover
0 a licence to use premises/land:

charity of serviced office premises (where the
5 charges for any services provided by the owner,
or such services

b “pbop up” shop for a short period (either a self-
ppping centre, or a retail space in a shop or other

| and/or premises for an event or activity for a
D (e.g., afete, sponsored sport or other activities)

it Will for short term use of an office, terminable
Although a tenancy not a licence, this is in effect
gal rights over the property.)

Grant of alice

bnce to another organisation or person, it will need
e arrangement and ensure that the details of the
he charity are correct.

Similarly, w
to be satisfi
charity and

When a cha ther a new lease or sublease granted to it by a
landlord, or a tenant of an existing lease or sublease), the

following ma lered before it proceeds.
The charity’ that they do not have a conflict of interest.

ht the terms of the lease are fair, reasonable, and
s, that they understand the obligations to which

They will alg
acceptable



the charity
affordable, i
on the mar
security of t

lease, that the rent and other outgoings will be
hid is a fair one compared with similar properties
onsider whether the proposed lease will give it
hether that is acceptable to it.

They must 's details (or trustees’ details where it is an
unincorpora orrectly stated in the lease, and that it is correctly
signed by t er person/s on behalf of the charity - the charity’s
legal advise e details of these requirements.

It is advisaQ
and about
engage a s(

bd adviser to advise about the physical premises
he proposed rent and service charges, and to
rms of the lease and generally.

The above here a lease is granted to a charity irrespective
i.e., whether the lease is for more or less than 7
ted by a charity.)

We have in
typical insta|

plate agreements in the Property folder to cover

lease of premises/land:
Lease (up tq ared building

Lease (up td shop

Buying freg
The followi onsidered before the charity proceeds:

sure that they do not have a conflict of interest.
ed adviser to advise about the physical premises.

e property is suitable for its intended use and, in
to any legal or planning restrictions or conditions
5e, or with which it may be difficult to comply.

at the price to be paid is a fair one compared with
simila bt, and that the charity has the resources to pay

o The d rrectly state details of the charity if incorporated,
and it ed, and the documents will need to be correctly
signe( - the charity’s legal adviser should advise about

ts.

a solicitor to advise on and deal not only with the
Spects of the proposed purchase.

(See below harity of freehold property.)

Statements uments on acquisition of freehold/leasehold

property

Section 122 D11 requires particular statements to be included
in documen iring property, confirming that it is to be held by
an exempt our legal adviser should check that the correct
wording is ( in the transfer, lease or contract for sale/lease

document.
and any gr
statements

0 acquisition by a charity of all freehold property
prt or long lease. Amendments to the required
23.



Acquiring |
For present hat a mortgage will be to secure repayment of a
loan, not a If its constitution allows it, a charity can finance
acquisition ¢ means of a mortgage but note that the trustees
bwing terms reasonably obtainable by comparing
ben various lenders. They must also ensure that
ced out of the resources of the charity which are
y have budgeted for any potential rises in interest

interest rate
the mortgag
available fo

rates.

Section 12 2011 contains the following restrictions and

requirement ity is to mortgage a freehold or leasehold. If these

requirement Should not usually have to involve the Charity

Commissio

The Act req s to have obtained and considered advice given

to them in

o wheth for the charity to pursue the course of action it
wants loan

o wheth hre reasonable having regard to the status of the
charit ient of the loan

o the ab y on those terms the sum proposed to be paid by
way o

The Act req a person the trustees reasonably believe to be

qualified by inancial matters and who has no financial interest

in relation tg ith which his or her advice is given. The Charity

Commissio brson should be professionally qualified as well as

possessing ce mentioned above. This could be the charity’s

accountant bxample. The person may be another officer, or

employee o charity trustees.

Subsection arities Act 2011 require particular statements and

certificates tgage. Your legal adviser should check that the

correct worg tgage document. Amendments to statements are

expected la

A charity co a mortgage in any circumstances should ensure

that it has lg of the proposed transaction, including advice as

to what is ng  is a full audit trail of the decision-making process

and all othe

Granting a es

Section 120 D11 requires that the charity’s trustees, in order

to lease pro another person or organisation, must obtain and

consider a has the ability and practical experience to

advise the ave to decide that they are satisfied that the

terms propg he best that can reasonably be obtained. Unless

there are a s, e.g. the lease is to a “connected person”, or

the charity ¢ for the grant of the lease before complying with






