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DATED       
 
 
 
 
 
 
 
 
 
 

(1) <<Party 1>> 
 

(2) <<Party 2>> 
 
 
 
 
 
 
 
 
 
 

MEMORANDUM OF UNDERSTANDING 
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THIS AGREEMENT is made the       day of       
 
BETWEEN: 

 

(1) <<Name of Party 1>> of <<insert Address>> (“Party 1”) and 
 

(2) <<Name of Party 2>> of <<insert Address>> (“Party 2”) 
 

1. Definitions and Interpretation  

1.1 In this Memorandum of Understanding (“MOU”), unless the context otherwise 
requires, the following expressions have the following meanings: 

 

“Agreement” means, if and when signed, the written agreement 
referred to in sub-Clause 2.3 of this MOU; 

“Assumptions” 
 
 
“Business” 
 
 
“Business Plan” 

means any such assumptions as are set out in sub-
Clause 3.2.1 of this MOU; 
 
means the business of the Company being <<Insert 
description of business of the Company>>; 
 
means, a plan prepared by the Parties in respect of 
the Business, outlining the proposed objectives of 
the Business and containing cash flow projections 
and an operating budget for [3] financial years; 

“Commercial Terms” 
 
 
 
“Company” 

means the terms set out in sub-Clause 3.1 of this 
MOU on which the shareholder arrangements of the 
Proposed Transaction are based; 
 
means the company to be formed by the Parties 
with the details set out in Schedule 1 for the 
purpose of carrying on the Business; 

“Confidential Information” means, in relation to each Party, any confidential 
information or material concerning the Business, the 
Business Plan, the Company or the commercial 
affairs of the other Party; 

“Detailed Terms” means the full detailed terms, conditions, and other 
matters for the Proposed Transaction; 
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“Intellectual Property Rights” means  
(a) any and all rights in any patents, trade marks, 
service marks, registered designs, applications (and 
rights to apply for any of those rights) trade, 
business and company names, internet domain 
names and e-mail addresses, unregistered trade 
marks and service marks, rights in trade dress or 
get-up, rights in goodwill or to sue for passing off, 
copyrights and related rights, moral rights, database 
rights, know-how, rights in designs and inventions, 
and all similar or equivalent rights or forms of 
protection in any part of the world 
(b) rights under licences, consents, orders, statutes 
or otherwise in relation to a right in paragraph (a); 
(c) rights of the same or similar effect or nature as 
or to those in paragraphs (a) and (b) which now or 
in the future may subsist; and 
(d) the right to sue for past infringements of any of 
the foregoing rights; 

“Lockout Period” 
 
 
“Ordinary Shares” 

means the period of <<insert period, e.g. 28 days, 
56 days etc.>> from the date of this MOU; 
 
means ordinary shares of <<£ insert value of 
share>> each in the capital of the Company; 

“Proposed Transaction” means following the formation of the Company, the  
shareholder arrangements to be entered into 
between the Parties in relation to the management 
and operation of the Company; and 

“Third Party Negotiations” means discussions or negotiations with any third 
party with a view to making arrangements with that 
third party similar to or likely to be in conflict with the 
Proposed Transaction. 

 
1.2 Unless the context otherwise requires, each reference in this Agreement to: 

1.2.1 “writing”, and any cognate expression, includes a reference to any 
communication effected by electronic or facsimile transmission or 
similar means; 

1.2.2 a statute or a provision of a statute is a reference to that statute or 
provision as amended or re-enacted at the relevant time; 

1.2.3 a Clause, paragraph or Schedule is a reference to a Clause, paragraph  
or Schedule of this MOU. 

1.2.4 a "Party" or the "Parties" refer to the parties to this Agreement. 

1.3 The headings used in this MOU are for convenience only and shall have no 
effect upon the interpretation of this MOU. 

1.4 Words imparting the singular number shall include the plural and vice versa. 

1.5 References to any gender shall include the other gender. 

1.6 References to persons shall include corporations. 
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2. Introduction 

2.1 The Parties have held discussions about setting up the Company in order to 
run the Business and have agreed the main points of the Proposed 
Transaction, and this MOU sets out those points. 

2.2 The Parties have yet to discuss and agree the Detailed Terms. 

2.3 The Parties intend: 

2.3.1 to agree the Detailed Terms in due course; 

2.3.2 when they have done so, to set out the Detailed Terms in a full written 
agreement which is to be legally binding upon them if and when signed 
by them; 

2.3.3 to sign that written agreement [provided that the Assumptions are 
fulfilled and are correct]; 

2.4 Save as provided by sub-Clause 2.5 of this MOU: 

2.4.1 only if and when an Agreement comes into existence will there be an 
agreement between the Parties relating to the Proposed Transaction 
which is legally binding as a contract; 

2.4.2 no oral or written statement or representation (negligent or otherwise), 
and no warranty, promise, understanding or agreement (whether 
before, on, or after the above date), shall be of any effect in relation to 
the Proposed Transaction unless and until it is agreed and included as 
an express term of an Agreement. 

2.5 Each Party (“first Party”) hereby agrees that until an Agreement comes into 
existence, in consideration of the other party after the above date engaging in 
further discussions or negotiations with the first Party regarding the Proposed 
Transaction, Clauses numbered 5 to 12 inclusive of this MOU shall be legally 
binding on the first Party.  

2.6 Except as provided by sub-Clause 2.5 of this MOU, this MOU is not intended 
to be, and will not be, legally binding on the Parties. 

 

3. Commercial Terms for Proposed Transactions and Assumptions 

3.1 The following Commercial Terms are proposed for the Proposed Transaction:  

3.1.1 <<insert details of Commercial Terms, this will include the terms on 
which a shareholders arrangement is made between the Parties, such 
as>>1: 

3.1.2 <<administration>>; 

3.1.3 <<finance, how much borrowing should the Company be limited to?>>; 

3.1.4 <<issue and transfer of shares including pre-emption and anti-dilution 
measures>>; 

3.1.5 <<shareholder meetings>>; 

3.1.6 <<communication>>; 

3.1.7 <<reserved matters>>; 

                                                
1
 See our Shareholder Agreements for the terms and conditions on which shareholder agreements are usually based and the 

issues that the Parties may need to consider. 
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3.1.8 <<dividend policy>>; 

3.1.9 <<term and duration of the Company and the Business>>; 

3.1.10 <<confidentiality>>; 

3.1.11 <<conflict with articles>>; 

3.1.12 <<add further Commercial Terms as required>>. 

3.2 The Parties intend that if any of the Assumptions are not fulfilled or are not 
correct for whatsoever reason, the Parties may discontinue their discussions 
or may negotiate changes to the Commercial Terms set out in sub-Clause 3.1 
above. 

3.2.1 The following Assumptions shall apply: 

a) the Company shall be formed by <<insert date>> with the details as set 
out in Schedule 1; 

b) the Parties have agreed the Business Plan and plan to operate the 
Business in accordance with its terms; 

c) the Parties shall be the only directors of the Company and there is 
nothing preventing the Parties from acting as company directors in line 
with the Companies Act 2006 and all other relevant and applicable 
legislation; 

d) the Parties shall be the only shareholders of the Company and shall 
each own 50% of the Ordinary Shares. The Ordinary Shares shall be 
the only class of shares issued by the Company; 

e) the Parties shall subscribe for the number of Ordinary Shares shown 
opposite his name in column (2) of Schedule 2 for the amount shown in 
column (3), such shares to be issued for cash at an issue price of <<£ 
amount>> per share; 

f) the Parties shall devote all their time and energy into running the 
Business and have declared to each other any conflict of interest or 
potential conflict of interest that they may have; 

g) the company secretary shall deal with all administrative matters relating 
to the Company, including maintaining the statutory registers and 
making all filings to Companies House; 

h) the Company shall use the model articles for private companies limited 
by shares as prescribed by the Companies Act 2006; and 

i) <<add further Assumptions as required>>. 

 

4. Ongoing Negotiations 

4.1 The Parties will not have any legal obligation to do any of the following: 

4.1.1 conduct or continue their discussions; 

4.1.2 agree or sign an Agreement; or 

4.1.3 satisfy any Assumption or do anything to make or demonstrate that any 
Assumption is correct. 

4.2 Nevertheless, but without any legal obligation to do so [and provided that the 
Assumptions are fulfilled and are correct] the Parties intend in good faith to 
conduct discussions and sign an Agreement as soon as reasonably possible. 

S 
A 
M 
P 
L 
E 



6 
© Simply-Docs – CO.CF.18 – Memorandum of Understanding (Formation of a Company) 

4.3 Either Party may at any time, by giving written notice to the other, without 
incurring liability to the other, terminate discussions for any or no reason [or 
because any of the Assumptions are not fulfilled or are not correct]. 

4.4 If either Party terminates discussions, those Clauses in this MOU stated to be 
legally binding (but no other Clauses) will continue in force. 

 

5. Confidentiality and Intellectual Property Rights 

5.1 Each Party undertakes that it shall not use any Confidential Information for 
any purpose other than the evaluation of the Proposed Transaction and the 
negotiation of the Agreement. 

5.2 Each Party undertakes that it shall not, within <<insert period>> from the date 
of this MOU, disclose to any person any Confidential Information except that it 
may disclose it: 

5.2.1 to those of its representatives who need to know such information for 
the purposes of the evaluation of the Proposed Transaction and 
negotiation of the Agreement provided that it ensures that they comply 
with this Clause 5; and  

5.2.2 as may be required by law, to a court of competent jurisdiction or to 
any governmental or regulatory authority. 

5.3 Without any legal obligation to do so, in connection with the Parties’ 
discussions, each Party intends in good faith to supply or make available to 
the other Party information and material relevant to the Proposed Transaction. 

5.4 Neither Party gives any express or implied warranty or representation 
concerning its Confidential Information or other information or material, or as 
to its accuracy or completeness. 

5.5 Each Party intends in good faith that any information and material it supplies 
or makes available to the other Party is accurate and complete, but it shall not 
in any circumstances have any liability for any inaccuracies or incompleteness 
in any such information or material.  

5.6 Each Party acknowledges that it does not and shall not have any Intellectual 
Property Rights in Confidential Information or other information or material 
supplied or made available to it by the other Party, and that all such rights 
shall belong to that other Party.  

5.7 Save as necessary for the purpose set out in sub-Clause 5.1, neither Party 
grants to the other Party any right nor licence under its Intellectual Property 
Rights in any Confidential Information or other information or material (nor 
shall any be implied).  

5.8 If at any time either Party requests the other Party to return any Confidential 
Information or other information or materials provided by it, that other Party 
shall do so promptly and it shall also destroy any copies it has made of the 
same. 

5.9 Each Party shall ensure that its representatives comply with its undertakings in 
this Clause 5. 

 

6. Non-Solicitation 

6.1 Neither Party shall, for a period of <<insert period>> from the date of this 
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MOU, (except with the other Party’s prior written consent) directly or indirectly 
solicit or entice away (or attempt to solicit or entice away): 

6.1.1 from the employment of the other Party, any employee or contractor of 
that Party who is employed or engaged in any services which are 
relevant to the Proposed Transaction; or 

6.1.2 any customer or client of the other Party in receipt of any services 
which are relevant to the Proposed Transaction. 

6.2 Each Party shall ensure that its representatives comply with its undertakings in 
this Clause 6. 

 

7. Lockout 

7.1 In consideration of the Parties engaging in further negotiations with each other 
after the above date regarding the Proposed Transaction [and spending time 
and incurring costs in reviewing information in connection with such further 
negotiations], each Party undertakes to the other that: 

7.1.1 if, at the above date, it is engaged in any Third Party Negotiations, it 
shall ensure that such Third Party Negotiations are immediately 
terminated;  

7.1.2 it shall not within the Lockout Period directly or indirectly: 

7.1.2.1 encourage or engage  any Third Party Negotiations;  

7.1.2.2 enter into any arrangement or understanding (whether or not 
legally binding) pursuant to any Third Party Negotiations; or  

7.1.2.3 make available any information about itself to a third party 
which might enter into Third Party Negotiations (unless the 
information is publicly available). 

7.1.3 it shall notify the other Party immediately if, during the Lockout Period, 
any third party indicates that it wishes to engage in or resume any 
previous Third Party Negotiations.  

7.2 Each Party shall ensure that its representatives comply with its undertakings in 
this Clause 7. 

 

8. Costs 

Each Party shall pay and bear its own costs incurred in connection with the 
negotiation and preparation of this MOU and the Agreement, the provision and 
evaluation of all information and materials, and all other work, for the purposes of, 
and in connection with, the Proposed Transaction. 

 

9. Inadequacy of Damages 

Each Party acknowledges and agrees that damages alone would be an inadequate 
remedy for any breach of Clause 5 or Clause 7, and that an injunction, specific 
performance, or other equitable relief, should be awarded against the defaulting Party 
in the event of threatened or actual breach by it of either of those Clauses.  This shall 
be without prejudice to any other rights or remedies that either Party may have in the 
circumstances. 
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10. Third Party Rights 

Only a Party to this MOU shall have any right to enforce any of its terms. 

 

11. Law and Jurisdiction 

11.1 This MOU, and the negotiations between the parties in connection with the 
Proposed Transaction, and all disputes or claims arising out of or in 
connection with them or their subject matter or formation (including any non-
contractual disputes, claims, matters or obligations arising therefrom or 
associated therewith) shall be governed by, and construed in accordance with, 
the laws of England and Wales. 

11.2 Any dispute, controversy, proceedings or claim between the Parties relating to 
this MOU, its subject matter or formation (including any non-contractual 
matters and obligations arising therefrom or associated therewith) shall fall 
within the jurisdiction of the courts of England and Wales. 

 
SIGNED for and on behalf of Party 1 by: 

<<Name and Title of person signing for Party 1>> 

 

 

__________________________________________________ 
Authorised Signature 

 

Date: ____________ 

 

 

SIGNED for and on behalf of Party 2 by: 

<<Name and Title of person signing for Party 2>> 

 

 

__________________________________________________ 
Authorised Signature 

 

Date: ____________ 
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SCHEDULE 1 

COMPANY FORMATION DETAILS 

 

Name 

 

 

Registered Office 

 

 

Company Secretary 

 

 

Directors 

 

 

Initial Shareholders 

 

 

Auditors 

 

 

Address of Premises 

 

 

Accounting Reference Date 
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SCHEUDLE 2 

DETAILS OF ORDINARY SHARES 

 

(1) 

Name of Party 

(2) 

Number of 

Ordinary Shares 

(3) 

Amount Paid 

£ 

 

<<   >> <<   >> <<   >> 

 

<<   >> <<   >> <<   >> 
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